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Given the current deluge of commercial real estate foreclo-

sures, many lenders, property owners, tenants, developers,

investors and out-of-state entities involved in the real estate

or lending businesses have asked for a simple summary of

Wisconsin foreclosure procedure and substantive law.

Perhaps the most important consideration is that, although

some states allow more expedited procedures, Wisconsin

only allows judicial foreclosures.  Thus, all foreclosures one

contemplates commencing in Wisconsin require the filing of

a civil lawsuit.

A foreclosure in most respects is procedurally identical (until

the end of the process when one arrives at the sheriff's sale

and a judicial confirmation of that sale) to all other civil law-

suits.  A Complaint alleging one or more breaches of the

loan or security documents is filed.  Simultaneously, a

Receiver can be requested.  This requires a court hearing,

and the request is more likely to be granted if your docu-

ments contemplate appointment of a Receiver or if the prop-

erty is demonstrably in need of a Receiver.

Wisconsin follows a "first in time" filing rule.  The first party

to record a mortgage can foreclose, or wipe out, all other

interests in the real estate which were recorded or arose

later.  So, for example, a lender wishing to protect a mort-

gage recorded second in time would have to pay off the first

mortgage to obtain clear title.  Otherwise, the second filed

mortgage will be terminated by the foreclosure.

All parties in addition to the borrower/mortgagor having an

interest in the subject property should be named as defen-

dants in the suit, whether they are junior mortgagees, ten-

ants, service providers, etc. if you wish to foreclose their

interests.  If they are not named, their interest in the proper-

ty may not affected by the foreclosure judgment.  In some

cases, for example where you wish to retain a tenant, this

may be an acceptable result.

All defendants have 20 days from the date of service of the

Complaint to respond.  The question usually becomes

whether the borrower will fail to answer, will file a response

which is susceptible to a summary judgment motion, mean-

ing no trial is needed, or whether a defense will be assert-

ed.

Assuming you are eventually able to obtain a judgment, the

result will be that all interests in the property (with the

exception of things like real estate taxes) recorded after the

first mortgage are extinguished.  The mortgagor of a com-

mercial property is entitled to a 6-month redemption period.

This means the borrower has 6 months to refinance or oth-

erwise pay off the lender in full.  The redemption period

commences when the judgment is entered with the Clerk of

Courts.  The redemption period can be reduced to 2 months

if the property is abandoned, and reduced to 3 months if, in

the Complaint, the plaintiff waives its right to a deficiency.  A

deficiency is any amount still owed the lender after the prop-

erty is sold at auction to the highest bidder.

At least a couple of months before  the redemption period

draws to a close, you must schedule a sheriff's sale with the

sheriff's department of the county in which the real estate is

located.  You should also order an update of your title (but

only through the date of the filing of the Lis Pendens.  A Lis

Pendens is a notice that a lawsuit involving the real estate

is pending is filed in court, so that the public knows the prop-

erty "is in play."  All claimants filing or recording encum-

brances after the filing of the Lis Pendens are presumed to
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be subject to the foreclosure).  Occasionally the updated title will reveal additional parties who need to be made defen-

dants.  Finally, you must publish notice of the sale.

If you are a lender, and intend to seek a substantial deficiency, you should bid at the sheriff's sale an amount determined

by either a reappraisal of the property or by a Broker's Price Opinion Letter.  Without these a lender will bid the amount of

its debt - and the property may be worth substantially less than the debt given current economic conditions.  A sheriff's sale

is an auction - anyone can bid.  The property goes to the high bidder.

A judge must confirm that the bid amount is fair.  The judge will be concerned if a deficiency is sought, but an appraisal or

Broker's Price Letter which supports a deficiency is not usually seriously challenged.

If the sale is confirmed you will receive a Sheriff's Deed.

If you have any questions or would like additional information, please contact Harold A. Laufer in our Milwaukee office at

414.225.1423 or hlaufer@dkattorneys.com, or your Davis & Kuelthau attorney.


